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the Equal Protection Clause. See Virginia, 518 U.S. at 532-33; Hecox, 479 F. Supp.3d at 978.
Under the proposed regulation, consistent with courts’ equal protection analysis, sex-related
criteria would be substantially related to achievement of an important educational objective if
there is a “direct, substantial relationship between” a recipient’s objective and the means used to
achieve that objective, see Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982), and if
the criteria do not rely on overly broad generalizations about the talents, capacities, or
preferences of male and female students, see, e.g., Virginia, 518 U.S. at 533; Hecox, 479 F.
Supp. 3d at 982 (“[I]t appears the ‘absolute advantage’ between transgender and cisgender
women athletes [claimed by defendants] is based on overbroad generalizations without factual
justification.”).

Under proposed § 106.41(b)(2), for example, a recipient would be permitted, consistent
with Title IX’s requirement to provide overall equal athletic opportunity for students regardless
of sex, to rely on fairness in competition as an important educational objective to justify its use
of sex-related criteria that would limit or deny students’ eligibility to participate consistent with
their gender identity—but only if those criteria are substantially related to ensuring fairness in
competition in that particular sport at the applicable level of competition and grade or education
level. Cf. Clark, 695 F.2d at 1127 (upholding policy excluding boys from girls’ high school
volleyball teams to preserve participation opportunities for girls). As courts have noted, for
example, it would not be reasonable to assume that all transgender girls and women are similarly
situated in their physical abilities to cisgender boys and men. See, e.g., Hecox, 479 F. Supp. 3d.
at 978. Therefore, criteria that assume all transgender girls and women possess an unfair
physical advantage over cisgender girls and women in every sport, level of competition, and

grade or education level would rest on a generalization that would not comply with the
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Departmentds proposed regulation. The court in Hecox made a similar point when it rejected the
premise of an lIdaho law that, in every circumstance, fitransgender women and girls have éan
absolute advantaged over non-transgender girlso because evidence in the record fiundermine[s]
this conclusion.0 479 F. Supp. 3d at 980-81. The court found that although fi[t]he Equal
Protection Clause does not require courts to disregard the physiological differences between men
and women,0 the specific principles that support fisex separation in sporto generally fido not
appear to hold true for women and girls who are transgender.o Id. at 976-77 (discussing Clark,
695 F.2d at 1129, 1131). Criteria that categorically exclude all transgender girls and women
from participating on any female athletic teams, for example, would not satisfy the proposed
regulation because, in taking a one-size-fits-all approach, they rely on overbroad generalizations
that do not account for the nature of particular sports, the level of competition at issue, and the
grade or education level of students to which they apply.

A State trial court in Utah observed that fithe evidence suggest[ed] that being transgender
is not ¢a legitimate accurate proxyt for athletic performance.0 Utah High Sch. Activities Ass 'n,
2022 WL 3907182, at *8 (citations omitted). That court explained that ifm]any transgender
girlsd including two of the plaintiffs in this cased medically transition at the onset of puberty,
thereby never gaining any potential advantages that the increased production of testosterone
during male puberty may create.0 Id. The court also noted that other transgender girls fimay
simply have no discernible advantage in any case, depending on the studentos age, level of
ability, and the sport in which they wish to participate.0 /d. In short, although fairness in
competition may be an important educational objective, the recipientos sex-related eligibility
criteria must be substantially related to the actual achievement of that objective. That substantial

relationship could not be established by reliance on overbroad generalizations based on sex.
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Similarly, although some stakeholders expressed a concern that allowing any transgender
girls and women to participate in sports consistent with their gender identity could displace
cisgender girls and women from participating in sports, other stakeholders observed that very
few female student-athletes are transgender and, as just discussed, transgender students do not
necessarily have greater physical or athletic ability than cisgender students that would affect
cisgender studentst equal opportunity to participate in a recipientos athletic program. Some
courts have also observed that the very small number of transgender girls and women who are
student-athletes must be considered when evaluating claims that those athletes pose an outsized
risk to participation by and opportunities for cisgender girls and women who are student-athletes.
See, e.g., Utah High Sch. Activities Ass’n, 2022 WL 3907182, at *8 (finding fino support for a
claim dthat allowing transgender women to compete on womengs teams would substantially
displace female athletesto (quoting Hecox, 479 F. Supp. 3d at 977-78)).

The substantial relationship requirement thus would mean that if a recipient adopts or
applies sex-related criteria that would limit or deny studentso eligibility to participate on a male
or female team consistent with their gender identity, the justification for those criteria must be
based on fireasoned analysis rather than through the mechanical application of traditional, often
inaccurate, assumptions.0 Miss. Univ. for Women, 458 U.S. at 726; see also, e.g., Clark, 695
F.2d at 1129 (explaining that sex-based criteria would not be substantially related to promoting
fairness in competition if based on overbroad generalizations fiwithout factual justificationo
(citing Schlesinger v. Ballard, 419 U.S. 498, 508 (1975), and Miss. Univ. for Women, 458 U.S.
718)).

If a school can achieve its objective using means that would not limit or deny a studentos

participation consistent with their gender identity, its use of sex-related criteria may be pretextual
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rather than substantially related to achievement of that important educational objective. Thus,
under proposed A 106.41(b)(2), whether the objective could be accomplished through alternative
criteria that would not limit or deny a studentds eligibility to participate on a male or female team
consistent with their gender identity would be relevant to the analysis.

Federal courts have taken a similar approach in evaluating challenges to sex-based
classifications under the Equal Protection Clause by considering whether government entities
could achieve the same goal using other means. For example, the Supreme Court noted that it
was uncontested that the Virginia Military Institute could achieve its goal of maintaining its
adversative training program with some adjustments short of denying admission to all female
applicants. Virginia, 518 U.S. at 550 n.19; see also, e.g., Sessions v. Morales-Santana, 582 U.S.
47,63 n.13 (2017) (A[O]ur decisions reject measures that classify unnecessarily and overbroadly
by gender when more accurate and impartial lines can be drawn.0); Orr v. Orr, 440 U.S. 268,
283 (1979) (rejecting the use of gender-based classifications where an important governmental
interest is fias well served by a gender-neutral classificationo because a gender-based
classification ficarries with it the baggage of sexual stereotypeso); Caban v. Mohammed, 441
U.S. 380, 393 & n.13 (1970) (rejecting sex-based distinction while noting that the State could
achieve its interests fithrough numerous other mechanisms more closely attuned to those
interestso).

The Department notes that to satisfy the substantial relationship requirement, a recipient
would not be permitted to rely on false assumptions about transgender students. For example,
criteria that exclude transgender students from participation on a male or female team based on a
false assumption that transgender students are more likely to engage in inappropriate conduct

than other students would not satisfy the proposed regulation because the criteria would not be
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substantially related to achieving an important educational objective. See, e.g., Parents for
Privacy v. Barr, 949 F.3d 1210, 1228-29 (9th Cir. 2020) (rejecting Title IX claim because “[t]he
use of facilities for their intended purpose, without more, does not constitute an act of
harassment simply because a person is transgender”); Doe v. Boyertown Sch. Dist., 897 F.3d 518,
534 (3d Cir. 2018) (rejecting claim that a transgender student’s presence in sex-separate facilities
violated cisgender students’ Title IX rights and distinguishing cases involving voyeurism and
sexual harassment as not analogous). Moreover, nothing in Title IX precludes a school from
taking nondiscriminatory steps to prevent misconduct and protect privacy for all students.

Grade or Education Level

The Department’s proposed regulation would require that sex-related eligibility criteria
that would limit or deny a student’s eligibility to participate on a male or female team consistent
with their gender identity must, for each grade or education level, be substantially related to the
achievement of an important educational objective. This requirement would recognize that
students of varying grades or education levels are not necessarily similarly situated with respect
to the purposes of team participation, the harms resulting from exclusion from participation, their
athletic skills development, other developmental factors, or their legal status as a minor or adult.
Thus, any sex-related eligibility criteria must account for those factors that affect students in the
particular grade or education level to which the criteria would apply.

Although competition is an aspect of many team sports across grades and education
levels, athletic teams offered by schools for students in earlier grades, including those in
elementary and middle school, also present an important opportunity to introduce students to
new activities for which little or no prior experience is required, acquire basic skills associated

with a particular sport, and develop introductory skills related to physical fitness, leadership, and
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teamwork. See Kelsey Logan & Steven Cuff, Am. Acad. Pediatrics Council on Sports Med. &
Fitness, Organized Sports for Children, Preadolescents, and Adolescents, Pediatrics (June 2019),

https://publications.aap.org/pediatrics/article/143/6/e20190997/37135/0Organized-Sports-for-

Children-Preadolescents-and (associating participation in organized sports in childhood with

long-term participation in organized sports, development of life skills, and a high level of
physical fitness later in life). Reinforcing this point, the Departmentds review of the publicly
available athletic association policies for all 50 States and the District of Columbia and Puerto
Rico indicates that the overwhelming majority of State athletic associations do not regulate
athletic competition between elementary school teams.

Similarly, the Departmentos review found that only about half of State athletic
associations regulate athletic activities in middle school, and many of those that regulate make
clear the mission of athletics in those grades is to encourage broad participation, basic skills
development, and other aspects of student well-being. See, e.g., Wis. Interscholastic Athletic
Assin, Middle Level Handbook (2022-23) at 2,

https://www.wiaawi.org/Portals/0/PDF/Publications/jrhandbook.pdf (fiThe developmental

characteristics of young adolescents should provide the foundation for the middle level athletic
programs and philosophy. . .. Programs should promote behaviors that include cooperation,
sportsmanship and personal improvement. Winning is not the primary goal of the program. . . .
The program should be open to all young adolescents and provide a positive experience. All
young adolescents should have the opportunity to participate, play and experience skill
improvement.0); lowa High Sch. Athletic Asson, Junior High Sports Manual (2021-23) at 1,

https://www.iahsaa.org/wp-content/uploads/2022/08/2021-23-Junior-High-Manual-8.17.22.pdf

(AiThe primary purpose of the junior high school athletic program is participation, with emphasis
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on the development of skills, sportsmanship, and citizenship of all students.o0); S.C. High Sch.

League, 2022-23 Middle School Rules & Regulations at 1, https://schsl.org/archives/7950 (iThe

program must be justified on a basis of contribution to the desirable development of the
participants. The welfare of the youth concerned is of greatest importance. All other needs and
problems should be secondary.o).

One State athletic association explained, for example, that member schoolsé goals for
offering interscholastic athletic competition and activities for middle school students should
encourage broad participation for students in middle school in recognition of the figreat range of
individual differences among boys and girls of this age (age; body build; interest; ability;
experience; health, and the stages of physiological, emotional and social maturity).0 S.C. High

Sch. League, 2022-23 Middle School Rules & Regulations at 1, https://schsl.org/archives/7950.

To that end, it directs schools to approach competition fifrom as broad a base as possible to offer
experience to many boys and girls.0 7d.

The Department recognizes that recipients that offer male and female teams to students in
early grades have a significant interest in providing all of their students an opportunity to gain
foundational physical, emotional, academic, and interpersonal benefits, and other life skills
associated with team sports participation regardless of sex. See Kelsey Logan & Steven Cuff,
Am. Acad. Pediatrics Council on Sports Med. & Fitness, Organized Sports for Children,
Preadolescents, and Adolescents, Pediatrics (June 2019) (describing the many benefits of youth
participation, including children, preadolescents, and adolescents, in organized sports); Anne C.
Fletcher et al., Structured Leisure Activities in Middle Childhood: Links to Well-Being, J.
Community Psychology 31-6, 641-59 (2003) (associating greater psychosocial development with

participation in sport activities in elementary school). Barring students from participating on
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teams consistent with their gender identity may impede them from developing an interest in or
aptitude for team sports or for athletic activity altogether, including into adulthood, resulting in
negative health and well-being consequences and long-term loss of opportunity. See, e.g.,
Sandra D. Simpkins et al., Participating in Sport and Music Activities in Adolescence: The Role
of Activity Participation and Motivational Beliefs During Elementary School, 39 J. Youth

Adolescence 1368 (2009), https://link.springer.com/article/10.1007/s10964-009-9448-2

(concluding that elementary school children who did not participate in sports were unlikely to
participate when they become adolescents); c¢f. A.M., 2022 WL 2951430, at *11 (describing
distress and other harms associated with prohibiting students from playing on a team consistent
with their gender identity).

Accordingly, the Department currently believes that there would be few, if any, sex-
related eligibility criteria applicable to students in elementary school that could comply with the
proposed regulation, and that it would be particularly difficult for a recipient to comply with the
proposed regulation by excluding students immediately following elementary school from
participating on male or female teams consistent with their gender identity. The Department
welcomes comments on whether any sex-related eligibility criteria can comply with this
proposed regulation when applied to students in these earlier grades and, if so, the types of
criteria that may comply with the proposed regulation. The Department anticipates that at the
high school and college level, schoolst application or adoption of sex-related eligibility criteria to
ensure an important educational objective, such as fairness in competition in their athletic
programs, may be more likely to satisfy the proposed regulation.

Level of competition

The proposed regulation would specify that any sex-related criteria that would limit or
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deny a studentos eligibility to participate on a male or female team must be substantially related
to achieving an important educational objective for each level of competition to which it applies.

This aspect of the proposed regulation would recognize that school-based athletic team
offerings vary widely across the United States. To the extent teams are offered for students at
earlier grades and levels of education, many schools prioritize broad participation and teaching
basic skills. These teams are often not highly selective, including fino-cuto teams that allow all
students to join the team and participate, and rarely provide elite competition opportunities, as
discussed above in Existing Approaches to Eligibility Criteria for Male and Female Teams.
Some schools also offer teams at lower levels of competition that are designed to encourage
broad participation and help students build basic skills (e.g., intramural, junior varsity, unified)
that often permit all or most interested students to participate without an expectation of high-
level competition (e.g., varsity). Other teams, more typically for older students who have
advanced skills, including at many postsecondary institutions, are more selective and engage in
elite competition. See generally NCAA, Overview,

https://www.ncaa.org/sports/2021/2/16/overview.aspx (last visited Mar. 29, 2023) (describing

levels of intercollegiate competition for member colleges and universities).

Some stakeholders urged the Department to develop regulations governing the
participation of students on male or female teams consistent with their gender identity in a
manner that accounts for different levels of competition. In a view expressed by some
stakeholders, a one-size-fits-all policy approach would not be appropriate because athletic
participation is organized differently at various levels of competition with some male and female
teams open to all students and some that accommodate a larger roster of students with widely

varying skill levels. Some stakeholders also noted that at high levels of competition in high
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https://www.worldathletics.org/about-iaaf/documents/book-of-rules

Sport

The proposed regulation would specify that any sex-related criteria for eligibility to
participate on a male or female team must be substantially related to achievement of an
important educational objective for each sport to which it applies. This requirement is consistent
with the Javits Amendmentbs direction that the Title 1X regulations include reasonable athletics
provisions that ficonsider[] the nature of particular sports.0 Education Amendments of 1974
A 844.

The Department proposes this requirement because not all differences among students
confer a competitive advantage or raise concerns about sports-related injury in every sport, and
fi[c]lassification on strict grounds of sex, without reference to actual skill differentials in
particular sports, would merely echo éarchaic and overbroad generalizations.00 Att’y Gen. v.
Mass. Interscholastic Athletic Ass’n, 393 N.E.2d 284, 293 (Mass. 1979) (citations omitted)
(rejecting the athletic associationds argument that it was justified in imposing a complete ban on
male athletes participating on female athletic teams because of an assertion of the male athletesd
competitive advantage in all sports); see also, e.g., Utah High Sch. Activities Ass’'n, 2022 WL
3907182, at *8-9 (finding that challenged Utah law had a substantial likelihood of violating the
State constitution because it fiprevents all transgender girls from competing on a// girls teams,
regardless of any potentially relevant factors, such as . . . the nature of the particular sporto
(emphasis in original)).

School districts and postsecondary institutions offer a wide selection of sports (e.g.,
badminton, baseball, basketball, bowling, curling, football, golf, gymnastics, riflery, skiing,
soccer, softball, swimming and diving, tennis, trap shooting, volleyball, water polo). See Natdl

Fedon of State High Sch. Assons, High School Athletics Participation Survey (2021-22),
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https://www.nfhs.org/media/5989280/2021-22 participation_survey.pdf. These and other sports

that schools offer each have unique rules and prioritize varied skills and attributes. Likewise,
students on any given team will typically vary significantly in skills, size, strength, and other
attributes that may be relevant to their chosen sport or position within a sport. Thus, under the
proposed regulation, any sex-related eligibility criteria for male or female teams that would limit
or deny participation consistent with gender identity would need to be substantially related to
achieving an important educational interest in relation to the particular sport to which the criteria
apply. Overbroad generalizations that do not account for the nature of particular sports would
not be sufficient to comply with the proposed regulation.

The proposed regulation also would address issues raised in feedback the Department
received from stakeholders who suggested that any regulations the Department might adopt
should account for variations among sports. Stakeholders noted that outside the educational
setting, national and international sport governing bodies set rules for participation and
competition that differ by sport. As discussed above, the NCAA and the 10C have directed the
entities that set rules for participation and competition in intercollegiate and international
sporting events recognized by the NCAA and the 10C respectively to adopt a sport-specific
approach for any sex-related eligibility criteria to participate on male or female teams consistent
with gender identity. As the I0C explained, sport governing bodies must ensure that any sex-
related eligibility criteria included in their policies fitak[e] into consideration the nature of each
sport,0 IOC Framework at 1, and account for any sport-specific competitive advantage or risk, id.
at 4. The Department notes, however, that the proposed regulation would not necessarily require
schools to adopt distinct eligibility criteria for each sport; rather, where sex-related criteria would

limit or deny studentso eligibility to participate consistent with their gender identity, the criteria
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must satisfy the proposed regulation as applied to that sport.

The proposed regulation would therefore provide that, in light of the variation among
sports, a recipient that adopts or applies sex-related eligibility criteria for male or female teams
must demonstrate that its criteria are substantially related to achievement of an important
educational objective for the particular sport to which they apply.

Harm Minimization Requirement

Proposed 106.41(b)(2) would also require that, if a recipient adopts or applies sex-related
criteria that would limit or deny studentsd eligibility to participate on a male or female team
consistent with their gender identity, it must do so in a way that minimizes harms to students
whose opportunity to participate on a male or female team consistent with their gender identity
would be limited or denied.

As explained earlier in this preamble, Title IX generally prohibits a recipient from
excluding students from an education program or activity on the basis of sex when the exclusion
causes more than de minimis harm. When students are separated or treated differently based on
sex, a recipient risks harming those students in a way that would ordinarily violate Title IX. See
34 CFR 106.31(b)(4), (7) (providing that, fi[e]xcept as provided in this subpart, in providing any
aid, benefit, or service to a student, a recipient shall not, on the basis of sex . . . [s]ubject any
person to separate or different rules of behavior, sanctions, or other treatment . . . [or] [o]therwise
limit any person in the enjoyment of any right, privilege, advantage, or opportunity0); see also,
e.g., Grimm, 972 F.3d at 617 (recognizing that schoolds imposition of different rules on
transgender students than other students in their use of school facilities was fisufficient to
constitute harm under Title 1X0). But see Adams, 57 F.4th at 814-15 (holding school district

policy that excludes transgender students from restrooms that correspond to their gender identity
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does not violate Title IX regulations because of the language of 34 CFR 106.33). The July 2022
NPRM proposed amendments to the Department’s Title IX regulations that would clarify that a
recipient must not separate or treat students differently in a manner that discriminates on the
basis of sex by subjecting a person to more than de minimis harm unless otherwise permitted by
Title IX or the Department’s Title IX regulations. 87 FR 41534-37. Those proposed
amendments would further clarify that a policy or practice that prevents a person from
participating in an education program or activity consistent with their gender identity subjects a
person to more than de minimis harm on the basis of sex. /d.

Consistent with the Javits Amendment, the Department’s Title IX regulations have taken
a different approach in the athletics context, permitting a recipient to offer male and female
athletic teams to promote equal opportunity for all athletes, even though some harm may be
caused when a recipient offers sex-separate athletic teams. In particular, current § 106.41(b), in
place since 1975, permits a recipient to offer male and female athletic teams under certain
circumstances, and such teams may in those circumstances exclude some students on the basis of
sex. This longstanding requirement reflects the Department’s recognition that a recipient’s
provision of male and female teams can advance rather than undermine overall equal opportunity
in the unique context of athletics by creating meaningful participation opportunities that were
historically lacking for women and girls. See 1979 Policy Interpretation, 44 FR 71421 (“If
women athletes, as a class, are receiving opportunities and benefits equal to those of male
athletes, individuals within the class should be protected thereby.”).

The Department also recognizes that overall equal opportunity does not require identical
programs for male and female athletes, id. at 71421-22, and thus a recipient may, and has always

been permitted to, deny students the opportunity to participate on a particular male or female
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team based on sex under certain circumstances. For example, a recipient may, in some
circumstances, offer a volleyball team for girls but not boys, and a boy who would like to play on
the schoolds volleyball team may not be able to do so for reasons discussed above. But the
permissibility of sex-separate teams does not exempt a recipient from its responsibility not to
otherwise discriminate based on sex when offering opportunities to participate on those teams.
A school policy of separating students on the basis of particular reproductive or other
sex-based characteristics, see, e.g., B.P.J., 2023 WL 111875, at *2 (evaluating West Virginiads
classification of students based on fireproductive biology and genetics at birtho), will not
materially harm the vast majority of students, as those sex-related criteria permit them to
participate on athletic teams consistent with their gender identity. But when sex-related criteria
do limit or deny a studentés eligibility to participate on a male or female athletic team consistent
with their gender identity, the student is subjected to harms based on sex that are distinct from
the harms otherwise permitted under the Departmentds longstanding athletics regulation (e.g., a
girl who is not selected for the girlsd soccer team based on her athletic skills or a boy who is not
eligible to play on the girlsd volleyball team when the recipient does not offer a boyso or
coeducational volleyball team). Criteria that limit or deny studentso eligibility to participate in
sports consistent with their gender identity can force individual students to disclose that they are
transgender, which can be fiextremely traumatico and fiundermine [a studentds] social transition,0
A.M., 2022 WL 2951430, at *11-12; subject them to fiembarrassment, harassment, and invasion
of privacy through having to verify [their] sex,0 Hecox, 479 F. Supp. 3d at 987; and can
communicate disapproval of transgender students, fiwhich the Constitution prohibitso in the
context of public schools, Hecox, 479 F. Supp. 3d at 987 (citing Lawrence v. Texas, 539 U.S.

558, 582-83 (2003)). Further, such sex-related exclusion leaves affected students with no viable
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opportunity to participate in athletics if the only other option is to participate on a team that does
not align with their gender identity. Hecox, 479 F. Supp. 3d at 977 (citing evidence that, for
transgender students, participating on a team that is inconsistent with their gender identity is
equivalent to medically harmful gender identity conversion efforts).

The current regulations, however, do not expressly address these distinct harms caused by
sex-related criteria that limit or deny studentsé eligibility to participate on male or female teams
consistent with their gender identity. Proposed A 106.41(b)(2) would account for such harms by
requiring that such criteria be adopted and applied in a way that minimizes the harms caused to
those students. As a result, even sex-related criteria that are substantially related to the
achievement of an important educational objective would violate proposed A 106.41(b)(2) if the
recipient can reasonably adopt or apply alternative criteria that would be a less harmful means of
achieving the recipientds important educational objective. For example, a recipient might adopt
sex-related criteria that require documentation of student-athleteso gender identity based on its
interest in providing, consistent with Title IX, equal athletic opportunity on male and female
teams under A 106.41(c). Under proposed A 106.41(b)(2), the recipient would need to design
those criteria to minimize the potential harms imposed on affected students (e.g., difficulty of
obtaining documentation, risk of invasion of privacy or disclosure of confidential information).
If the recipient can reasonably adopt or apply alternative criteria that cause less harm and still
achieve its important educational objective, the recipient would not be permitted to adopt the
more harmful criteria.

In sum, the proposed regulation would preclude a recipient from implementing sex-based
classifications more broadly than is necessary to implement the statuteés underlying goals,

consistent with Title 1X0s guarantee that fi[z]o person in the United Stateso shall be subject to
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prohibited discrimination on the basis of sex. 20 U.S.C. 1681(a) (emphasis added). Proposed A
106.41(b)(2) would thus provide recipients greater clarity on how to comply with Title IXés
nondiscrimination obligation if recipients adopt or apply sex-related criteria that would limit or
deny a studentos eligibility to participate on male or female athletic teams consistent with their

gender identity.

Directed Questions

The Department continues to consider how its Title IX regulations should clarify the
permissibility of sex-related criteria that would limit or deny a studentos eligibility to participate
on a male or female athletic team consistent with their gender identity. The Department
therefore specifically invites further public comment on:

a. Whether any alternative approaches to the Departmentés proposed regulation would
better align with Title 1X0s requirement for a recipient to provide equal athletic
opportunity regardless of sex in the recipientds athletic program as a whole;

b. What educational objectives are sufficiently important to justify a recipient imposing sex-
related criteria that would limit or deny a studentds eligibility to participate on a male or
female athletic team consistent with their gender identity and whether those objectives
should be specified in the regulatory text;

c. Whether and how the permissibility of particular sex-related eligibility criteria should
differ depending on the sport, level of competition, grade or education level, or other
considerations;

d. Whether any sex-related eligibility criteria can meet the standard set out in the proposed
regulation when applied to students in earlier grades, and, if so, the type of criteria that

may meet the proposed standard for those grades;
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e. How arecipient can minimize harms to students whose eligibility to participate on a male
or female athletic team consistent with their gender identity is limited or denied by the
recipientds adoption or application of sex-related criteria; and

f.  Whether regulatory text in addition to the text in the proposed regulation is needed to
provide recipients with sufficient clarity on how to comply with Title IXds prohibition on
sex discrimination, including gender identity discrimination, in the context of male and
female athletic teams, consistent with the principles and concerns identified in the
discussion of proposed A 106.41(b)(2).

Regulatory Impact Analysis (RIA)

Under Executive Order 12866, the Office of Management and Budget (OMB) must
determine whether this regulatory action is fisignificanto and, therefore, subject to the
requirements of the Executive Order and subject to review by OMB. Section 3(f) of Executive
Order 12866 defines a fisignificant regulatory actiono as an action likely to result in a rule that
mayod

(1) Have an annual effect on the economy of $100 million or more, or adversely affect a
sector of the economy, productivity, competition, jobs, the environment, public health or safety,
or State, local, or tribal governments or communities in a material way (also referred to as an
fieconomically significanto rule);

(2) Create serious inconsistency or otherwise interfere with an action taken or planned by
another agency;

(3) Materially alter the budgetary impacts of entitlement grants, user fees, or loan

12 Executive Order on Regulatory Planning and Review, Exec. Order No. 12866, 58 FR 51735
(Oct. 4, 1993).
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programs or the rights and obligations of recipients thereof; or

(4) Raise novel legal or policy issues arising out of legal mandates, the Presidentds
priorities, or the principles stated in the Executive Order.

This proposed action is fisignificanto and, therefore, subject to review by OMB under
section 3(f)(4) of Executive Order 12866. The Department has assessed the potential costs and
benefits, both quantitative and qualitative, of this proposed regulatory action and has determined
that the benefits would justify the costs.

The Department has also reviewed this proposed regulation under Executive Order
13563, which supplements and explicitly reaffirms the principles, structures, and definitions
governing regulatory review established in Executive Order 12866. To the extent permitted by
law, Executive Order 13563 requires that an agencyd

(1) Propose or adopt regulations only on a reasoned determination that their benefits
justify their costs (recognizing that some benefits and costs are difficult to quantify);

(2) Tailor its regulations to impose the least burden on society, consistent with obtaining
regulatory objectives and taking into accountd among other things and to the extent
practicabled the costs of cumulative regulations;

(3) In choosing among alternative regulatory approaches, select those approaches that
maximize net benefits (including potential economic, environmental, public health and safety,
and other advantages; distributive impacts; and equity);

(4) To the extent feasible, specify performance objectives, rather than the behavior or

manner of compliance a regulated entity must adopt; and

13 Executive Order on Improving Regulation and Regulatory Review, Exec. Order No. 13563, 76
FR 3821 (Jan. 18, 2011), https://www.govinfo.gov/content/pkg/FR-2011-01-21/pdf/2011-

1385.pdf.
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(5) Identify and assess available alternatives to direct regulation, including economic
incentivesd such as user fees or marketable permitsd to encourage the desired behavior, or
provide information that enables the public to make choices.

Executive Order 13563 also requires an agency fito use the best available techniques to
quantify anticipated present and future benefits and costs as accurately as possible.0 The Office
of Information and Regulatory Affairs of OMB has emphasized that these techniques may
include fiidentifying changing future compliance costs that might result from technological
innovation or anticipated behavioral changes.o

Pursuant to Executive Order 13563, the Department believes that the benefits of this
proposed regulation justify its costs. In choosing among alternative regulatory approaches, the
Department selected the approach that maximizes net benefits. Based on the analysis that
follows, the Department believes that the proposed regulation is consistent with the principles
in Executive Order 13563.

The Department also has preliminarily determined that this regulatory action would not
unduly interfere with State, local, or Tribal governments in the exercise of their governmental
functions.

This RIA discusses the need for regulatory action, the potential costs and benefits,
assumptions, limitations, and data sources, as well as regulatory alternatives considered.

1. NEED FOR REGULATORY ACTION

In 2021, the President directed the Department in both Executive Order 13988* and

1% Executive Order on Preventing and Combating Discrimination on the Basis of Gender Identity
or Sexual Orientation, Exec. Order No. 13988, 86 FR 7023 (Jan. 25, 2021).
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participate on male and female teams consistent with Title IX.

Title 1X applies to approximately 18,000 local education agencies (LEAS) and over 6,000
IHEs. Due to the number of affected entities, the variation in likely responses, and the limited
information available about current practices, the Department is not able to precisely estimate the
likely costs, benefits, and other effects of the proposed regulation. The Department specifically
invites public comment on data sources that would provide additional information on the issues
that are the subject of this Athletics NPRM, information regarding the number of recipients
operating male or female teams in intramural or club sports, and time estimates for the activities
described in the Developing the Model (Section 2.B.2) discussion of the RIA, disaggregated by
type of recipient. Despite these limitations and based on the best available evidence as discussed
below, the Department estimates that this proposed regulation would result in a net cost to
recipients of between $23.4 million to $24.4 million over 10 years.

The assumptions, data, methodology, and other relevant materials, as applicable, on
which the Department relied in developing its estimates are described throughout this RIA.
2.A. BENEFITS OF THE PROPOSED REGULATION

The Department believes that the proposed regulation would provide numerous important
benefits but also recognizes that it is not able to quantify these benefits at this time. Despite the
lack of quantitative data available, however, it is the Departmentos current view that the benefits
are substantial and far outweigh the estimated costs of the proposed regulation.

In particular, the Departmentds current view is that the proposed regulation would benefit
educational institutions and their students and applicants for admission by providing greater
clarity about the standard a recipient must meet if it adopts or applies sex-related criteria that

would limit or deny a studentos eligibility to participate on a male or female athletic team
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consistent with their gender identity. The Department expects that the clarity provided by the
proposed regulation would reduce the likelihood of sex discrimination in studentsé opportunities
to participate on male or female teams offered by a recipient. By reducing the sex discrimination
resulting from confusion surrounding the permissibility of sex-related eligibility criteria, it is the
Departmentds view that the proposed regulation would produce a demonstrable benefit for
educational institutions and their students. The Department anticipates these benefits would be
realized by helping protect studentsé equal opportunity to participate on male and female teams
consistent with Title X, along with the associated health and other benefits to students who are
able to participate as a result of the proposed regulationds clarity on Title 1X6s requirements. The
Department further anticipates that the proposed regulation would benefit recipients by helping
recipients understand their obligations, thereby supporting their efforts to provide equal athletic
opportunity regardless of sex in their athletic programs, as Title IX requires.

Youth participation in athletics is associated with many physical, emotional, academic,
and interpersonal benefits for students, including increased cognitive performance and creativity,
improved educational and occupational skills, higher academic performance and likelihood of
graduation from a 4-year college, improved mental health, and improved cardiovascular and
muscle fitness, as well as reduced risk of cancer and diabetes, and has the potential to help
students develop traits that benefit them in school and throughout life, including teamwork,
discipline, resilience, leadership, confidence, social skills, and physical fitness. See Presidentis
Council on Sports, Fitness & Nutrition Sci. Bd., Benefits of Youth Sports (Sept. 17, 2020),

https://health.gov/sites/default/files/2020-09/YSS Report OnePager 2020-08-31 web.pdf.

There is also evidence suggesting that allowing transgender children to socially transition

(i.e., present themselves in everyday life consistent with their gender identity) is associated with
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positive mental health outcomes for those children. Kristina Olson et al., Mental Health of
Transgender Children Who Are Supported in Their Identities, 137 Pediatrics 3 (March 2016),

https://publications.aap.org/pediatrics/article/137/3/e20153223/81409/Mental-Health-of-

Transgender-Children-Who-Are. Ensuring that transgender students have the opportunity to

participate on male or female teams consistent with their gender identity can be part of a
transgender studentds social transition and is thus a crucial benefit to those studentsé health and
well-being.

In addition, though the data quantifying the economic impacts of sex discrimination are
limited, the Department recognizes that sex discrimination causes harm to students, including
when such discrimination results in students being limited in or excluded from the opportunity to
participate in athletics consistent with their gender identity and thereby effectively deprived of
the many positive benefits of participation in team sports. See, e.g., Hecox, 479 F. Supp. 3d at
987 (finding State law caused harm in that it would deny a transgender woman the opportunity to
participate on womends team and subject her to the Stateds moral disapproval of her identity);
Utah High Sch. Activities Ass’n, 2022 WL 3907182, at *9 (finding immediate harm caused by
State law banning transgender girls from participating in sports consistent with their gender
identity).

2.B. COSTS OF THE PROPOSED REGULATION

The analysis below reviews the Departmentos data sources, describes the model used for
estimating the likely costs associated with the proposed regulation, and sets out those estimated
costs. The costs described below are not intended to reflect the exact burden on any given
recipient, but instead intended to reflect an average burden across all recipients. Specific entities

may experience higher or lower costs than those estimated below as a result of this proposed
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